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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

SOUTH MISSISSIPPI ELECTRIC POWER 
ASSOCL\TION, 

Complainant, 

NORFOLK SOUTHERN RAILWAY 
COMPANY, 

Defendant. 

DocketNo. NOR 42128 

COMPLAINANT'S MOTION TO ESTABLISH PROCEDURAL SCHEDULE 

Pursuant to 49 C.F.R. Parts 1111.8,1111.10(b) and 1117, Complainant South 

Mississippi Electric Power Association ("SMEPA") respectfully requests that the Board 

adopt the schedule set forth in Appendix A hereto as the procedural schedule to govern 

this case. The filing ofthis Motion has been made necessary by the refusal of Defendant, 

Norfolk Southem Railway Company CNS") to negotiate regarding such a schedule, as 

required by the Board's mles. 



BACKGROUND . 

SMEPA's Complaint initiating this proceeding was filed and served on December 

28,2010. Therein, SMEPA invoked the stand-alone cost ("SAC") constraint ofthe Coal 

Rate Guidelines^ as one ofthe standards against which the reasonableness ofthe NS 

common carrier rates at issue should be evaluated.^ 

Consistent with the Board regulations applicable to the establishment of 

procedural schedules and related matters (49 C.F.R. Parts 1111.8(a) and 1111.10(b)), 

coimsel for SMEPA approached counsel for NS to arrange a conference within seven (7) 

days after the filing ofthe Complaint, to discuss a schedule and preliminary discovery 

matters. Such a conference was held by telephone on January 5, 2011, and initially 

addressed a schedule proposed by SMEPA. Counsel for the parties were not able to 

reach agreement on a schedule during this call, although altemative dates for various 

stages and pleadings were reviewed. The conference concluded with NS counsel 

agreeing to provide a revised proposed scheduie for SMEPA's consideration.^ 

Unfortimately, instead ofa coimter-proposal, counsel for SMEPA subsequently 

received notice from NS counsel that the railroad was unwilling to engage in any further 

' Coal Rate Guidelines - Nationwide. 1 I.C.C. 2d 520 (1985), aff'd. sub nom 
Consolidated Rail Corp. v. United States, 812 F.2d 1444 (3rd Cir. 1987). 

^ Complaint, ^ 17, 18. SMEPA also challenged the reasonableness ofthe subject rates 
under the revenue adequacy constraint. 

^ Counsel for the parties did reach agreement on the terms ofa Protective Order to 
safeguard the confidentiality of sensitive and/or proprietary business information that 
may be exchanged during discovery. SMEPA separately filed a consent motion for 
approval and adoption ofthis Order on January 7,2011. 



negotiations regarding a schedule, discovery, or other procedural matters, until the 

conclusion ofthe mandatory mediation process described in 49 C.F.R. Part 1109.4. The 

stated basis for NS' refusal is its interpretation of 49 C.F.R. Part 1111.10(b), read in 

isolation, as no longer requiring parties to cases brought imder the SAC test to confer 

regarding scheduling and discovery until seven (7) days after the conclusion of Board-

sponsored mediation. In its current form, that subpart reads as follows: 

(b) Stand-alone cost or simplified standards complaints. In 
complaints challenging the reasonableness of a rail rate based 
on stand-alone cost or the simplified standards, the parties 
shall meet, or discuss by telephone, discovery and procedural 
matters within 7 days after the mediation period ends. The 
parties should inform the Board as soon as possible thereafter 
whether there are unresolved disputes that require Board 
intervention and, if so, the nature of such disputes. 

While the foregoing may at first appear to be unambiguous, SMEPA submits that 

to apply it in the manner invoked by NS would violate the Administrative Procedures 

Act, and confiict with other regulations specifically applicable to scheduling and 

mediation in SAC cases, as reflected in prior Board scheduling orders. Respectfully, 

SMEPA suggests that the quoted language may have been published in error, and that the 

Board both should adopt the schedule proposed herein, and clarify the procedural 

obligations of parties to SAC cases pending formal correction ofthe language in 

question. 



ARGUMENT 

1. Application of the Rule as Advocated by NS 

Would Violate the Administrative Procedures Act 

The law is clear that before the Board or any federal regulatory agency 

promulgates a new mle or regulation of general applicability, or makes a change in an 

existing mle that originally was promulgated in a formal proceeding, public notice ofthe 

proposed new or changed mle and an opportunity for comment by interested parties must 

be provided. 5 U.S.C. § 553 (b) and (c); City ofldaho.Falls v. F.E.R.C., 2011 WL 

9326 *5 (D.C. Cir. Jan. 4,2011); Sugar Cane Growers Coop, of Florida v. Venemen, 289 

F.3d 89,95 (D.C. Cir. 2002). This mandate is a comerstone of administrative law, and 

agency actions in derogation ofit cannot stand. 

At least until October, 2007,49 C.F.R. Part 1111.10(b) only addressed cases 

brought under the SAC constraint, and prescribed the procedure followed by SMEPA 

here: 

(b) Stand-alone cost complaints. In complaints challenging 
the reasonableness of a rail rate based on stand-alone cost, the 
parties shall meet, or discuss by telephone, discovery and 
procedural matters within 7 days after a complaint is filed. 
The parties should inform the Board as soon as possible 
thereafter whether there are unresolved disputes that require 
Board intervention and, if so, the nature of such disputes. 

See Appendix B hereto. This mle originally was promulgated through a notice-and-

comment procedure."* At no time from October, 2006 through the present has the Board 

notified the public of a proposal or intent to change ihe mle for SAC case scheduling to 

^ See 61 Fed. Reg. 52710 (Oct. 8,1996). 
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delay the establishment of a procedural schedule until after the 60-day minimum 

mediation period prescribed by 49 C.F.R. Part 1109.4, which period does not begin to run 

until ten (10) business days after a SAC complaint is filed. See 49 C.F.R. Part 1109.4(b). 

This is not an inconsequential issue, as demonstrated by the fact that when it first adopted 

the mediation requirement, the Board acknowledged concems expressed by the rail 

shipper community that mediation not become a cause of procedural delay by 

promulgating Part 1109.4(f), which specifies that "the onset of mediation will not affect 

the procedural schedule in stand-alone cost rate cases. ..."^ 

The regulatory language on which NS bases its resistance arose from the Board's 

deliberations in Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases, a 

proceeding that was concluded in 2007 and by its own terms dealt exclusively with rate 

disputes other than those brought under the SAC constraint.^ In its decision proposing 

the mles and guidelines that would apply to those cases which would not be adjudicated 

on the basis of SAC, the Board did not signal any intent to change the mles goveming 

SAC cases, and proposed "meet and confer" mles for proceedings under the simplified 

standards that called for a conference within seven (7) days after the Board determined 

that a case was eligible for handling under those standards. Not surprisingly, therefore. 

' See Procedures to Expedite Resolution of Rail Rate Challenges to be Considered Under 
the Stand-Alone Cost Methodology, 6 S.T.B. 805, 807 (2003). 

^ Decision served September 5,2007 {''SimplifiedStandards") at 4. 

' Simplified Standards, Decision served July 28, 2006 at 17, 31. The appendix to this 
decision included proposed regulatory language that would have called for the conference 
to take place within seven (7) days afrer the answer to a complaint is filed. In both SAC 

5 



among the many participating parties in the proceeding, there were virtually no non-

raikoads which were likely to become involved in proceedings invoking the SAC 

constraint, and no electric utilities that were directly responsible for the payment ofrail 

freight charges for the transportation of coal.̂  

The final decision in Simplified Standards adopted expedited default schedules for 

non-SAC cases, a streamlined discovery process, and a 20-day mandatory mediation 

period,^ all of which differ significantly from the corresponding elements ofa SAC case. 

Compare 49 C.F.R. Parts 1109.4,1111.8. It was in the context of these very different, 

non-SAC procedural stmctures that the Board also determined that parties would "meet 

and confer on discovery and other matters within 7 business days afrer the mediation 

period ends." Simplified Standards at 25. Without comment or explanation, however, 

the new subpart to 49 C.F.R. Part 1111.10 that the Board appended to its decision lumped 

SAC and simplified cases together, in the language which currently appears as Part 

1111.10(b). A/, at 109. 

Inasmuch as a change in the mles goveming the handlmg of SAC cases in the 

manner implied by the language on which NS relies would openly violate goveming law, . 

as it was "promulgated" without prior notice and opportunity for public comment under 

cases, and cases brought under the simplified standards, that is twenty (20) days after the 
complaint is submitted. Nothing in the appendix language suggested that a scheduling 
conference in a SAC case would be delayed until afrer conclusion ofa 60-day mediation 
period. 

* Simplified Standards, Decision served September 5,2007, at 11. 

^ Id. at 22-24. 



5 U.S.C. § 553, SMEPA respectfully suggests that the current publication was made in 

error, and that a reasonable interpretation is that the "meet and confer" mle adopted in 

Simplified Standards was intended to establish a new and separate mle applicable only to 

those cases, while leaving the prior mle for SAC cases unchanged. This is supported by 

the fact that the Board did just that in adopting new default schedules for non-SAC cases, 

promulgating 49 C.F.R. Part 1111.9 while leaving the SAC default schedule in Part 

1111.8 in place {see the discussion infra). SMEPA expresses no view as to the action 

that should be taken to correct the apparent error for purposes of future application. For 

purposes ofthe instant proceeding, however, the Board should clarify that the provision 

for a conference of parties seven (7) days after the close of mediation is intended to apply 

only to cases brought under the Simplified Standards, and that in this SAC proceeding the 

mle is as understood and followed in SAC cases up to the instant:'*' SMEPA and NS 

were obliged to meet and confer regarding a schedule and preliminary discovery issues 

within seven (7) days after SMEPA filed its Complaint. 

2. Deferring a Procedural Schedule Until the Close of 
Mediation Conflicts With Other Applicable Regulations 

Other Board regulations confirm that the establishment of a procedural schedule in 

a case brought under the SAC constraint should not be deferred pending the conclusion of 

mandatory mediation. For example, the default schedule prescribed in 49 C.F.R. Part 

l l l l .8(a), which pointedly was not affected by the Simplified Standards decision, 

specifies that the parties' conference pursuant to Part 1111.10 (b) is to take place within 

'° This includes cases initiated after October, 2007. 



seven (7) days after a complaint is filed, and that discovery commences promptly after 

such filing. This contrasts with the scheme adopted in Simplified Standards, which 

contemplates that the discovery process (and the rest ofthe procedural schedule) in non-

SAC cases does not begin until the end ofthe accelerated mediation period. See 49 

C.F.R. Part 1111.9. While the Board in coal rate cases frequently departs from the 

schedule set out in Part 1111.8, heretofore it has not delayed the establishment ofa 

procedural schedule until the conclusion of mediation. See, e.g., Seminole Elec. Coop., 

Inc. V. CSX Transp., Inc., (STB Docket No. 42110, served Dec. 11,2008) (adopting 

procedural schedule during mandatory mediation period). 

Additionally, the mles goveming mediation in SAC proceedings specifically 

provide that "the onset of mediation will not affect the procedural schedule in stand-alone 

cost rate cases..." 49 CF.R. Part 1109.4(f). As noted supra, this mle was adopted in 

response to concems raised by shippers that the mandatory mediation process should not 

become a vehicle for procedural delay. Deferring the establishment ofa schedule in the 

first intance until after mediation is concluded cannot be squared with the mle that 

mediation "will not affect" such schedule. 

3. The Procedural Schedule Proposed bv SMEPA is Reasonable 

Despite NS' refusal to continue discussions over a schedule following the parties' 

initial conference, the proposed schedule set forth in Appendix A takes into account the 

views expressed by the NS representatives during that conference, and is consistent 

generally with schedules approved by the Board in more recent coal rate cases, including 

the Seminole Electric proceeding. The schedule proposed by SMEPA also takes account 

8 



ofthe schedules proposed in the other proceedings brought under the SAC methodology 

that currently are pending before the Board.'* 

The schedule set out in Appendix A is reasonable, and should be adopted. 

CONCLUSION 

For the reasons set forth herein, the Board should issue an order establishing a 

procedural schedule for the conduct ofthis case, in accordance with Appendix A. 

" See Total Petrochemicals USA Inc. v. CSXTransp. Inc.. etal., STB DocketNo. 
42121, Motion to Modify Procedural Schedule (filed Jan. 10,2011); Intermountain 
Power Agency v. Union Pac. R.R., STB Docket No. 42127, Report on the Parties' 
Conference Pursuant to 49 C.F.R. § 1111.10(b), Appendix A, (filed Jan. 6,2011). 



Respectfully submitted. 

SOUTH MISSISSIPPI ELECTRIC 
POWER ASSOCL\TION 

Of Counsel: 

Slover & Lofhis LLP 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202)347-7170 

Dated: January 11,2011 

By: Jefif C. Bowman 
Jackson, Bowman, Blumentritt 

& Arrington, PLLC 
309 S. 40* Avenue 
Hattiesburg, MS 39402 
(601)264-3309 

William L. Slover 
Kelvin J. Dowd 
Christopher A. Mills 
Daniel M. Jaffe 
Slover & Loftus LLP 
1224 Seventeenth Street, N.W, 
Washington, D.C. 20036 
(202)347-7170 

Attomeys & Practitioners 
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Appendix A 

STB Docket No. NOR 42128 

SOUTH MISSISSIPPI ELECTRIC POWER ASSOCIATION 

v. 

NORFOLK SOUTHERN RAILWAY COMPANY 

Proposed Procedural Schedule 

Date 

December 28,2010 

January 18,2011 

June 15,2011 

July 15,2011 

September 2,2011 

December 2, 2011 

Febmary 17,2012 

March 19,2012 

Day 

0 

0+20 

0+169 

0 + 199 

0 + 248 

0 + 339 

0 + 356 

0 + 375 

Event 

Complaint filed; discovery period begins 

Defendant files Answer 

Discovery completed 

Joint submission of operating characteristics 

Complainant files opening evidence . 

Defendant files reply evidence 

Complainant files rebuttal evidence 

Parties file closing briefs 



Appendix B 

§1111.5 

against them may be filed with the an
swer. An answer to a cross complaint 
shall be nied within 20 days after the 
service date of the cross complaint. 
The par ty shall serve copies of an an
swer t o a cross complaint upon the 
other parties. 

(d) Failure to answer complaint. Aver
ments in a complaint are admitted 
when not denied in an answer to the 
complaint. 

I) 1111.5 Motions to dismiss or to malce 
more definite. 

An answer to a complaint or cross 
complaint may be accompanied by a 
motion to dismiss the complaint or 
cross complaint or a motion to make 
the complaint or cross complaint more 
definite. A motion to dismiss can be 
filed a t anyt ime during a proceeding. A 
complainant or cross complainant 
may, within 10 days after an answer is 
filed, flle a motion to make the answer 
more definite. Any motion to make 
more definite must specify the defects 
in the particular pleading and must de
scribe fully the additional information 
or details thought to be necessary. 

t 111 1.6 Satisfaction of complaint. 
If a defendant satisfies a formal com

plaint, either before or after answering, 
a s ta tement to t h a t effect signed t ^ 
the complainant must be filed (original 
only need be filed), set t ing forth when 
and how the complaint has been satis-
fled. This action should be taken as ex
peditiously as possible. 

S 1111.7 Investigations on tlie Board's 
own motion. 

(a) Service of decision. A decision in
s t i tut ing an investigation on the 
Board's own motion will be served by 
the Board upon respondents. 

(b) De&ult. If within the time period 
stated in the decision inst i tut ing an in
vestigation, a respondent fails to com
ply with any requirement specified in 
the decision, the respondent will be 
deemed in default and to have waived 
any further proceedings, and the Inves
tigation may be decided forthwith. 

§ 1111,8 Procedural schednle in stand-
alone cost cases. 

(a) Procedural schedule. Absent a spe
cific order by the Board, the following 

49 CFR Ch. X (10-1-06 Edition) 

general procedural schedule will apply 
in stand-alone cost cases: 

Day 0—Complaint Hied, discovety period be
gins. 

Day 7 or before—Conference of the parties 
convened pursuant to §1111.10(b). 

Day 20—Defendant's answer to complaint 
due. 

Day 75-Dlscoveiy completed. 
Day 120—Complainant flies opening evidence 

on absence of Intermodal and intramodal 
competition, variable cost, and stand-alone 
cost Issues. Defendant files opening evi
dence on existence of product and geo
graphic competition, and revenue-variable 
cost percentage generated by complain
ant's trafflc. 

Day 180—Complainant and defendant flle 
reply evidence to opponent's opening evi
dence. 

Day 210—Complainant and defendant flie re
buttal evidence to opponent's reply evi
dence. 
(b) Conferences with parties. (1) The 

Board will convene a technical con
ference of the part ies with Board staff 
prior t o the filing of any evidence in a 
stand-alone cost ra te case, for the pur
pose of reaching agreement on the op
erating characterist ics t h a t are used in 
the variable cost calculations for the 
movements a t issue. The part ies should 
Jointly propose a schedule for this 
technical conference. 

(2) In addition, the Board may con
vene a conference of the part ies with 
Board staff, after discovery requests 
are served but before any motions to 
compel may be filed, to discuss dis
covery mat te rs in stand-alone cost rate 
cases. The parties should Joint ly pro
pose a schedule for th i s discovery con
ference. 

161 FR S271I. Oct. 8. 1936: 61 FR 53996, Oct. 16. 
1996. as amended at 63 FR 2639, Jan. 16, 1998: 
68 FR 17313. Apr. 9. 2003] 

1)1111.9 Procedural schedule to deter
mine whether to use simplified pro
cedures. 

Absent a speciflc order by the Board, 
the following procedural schedule will 
apply in determining whether to grant 
a request under §1111.1(a) to use the 
simplified procedures (with the remain
der of the procedural schedule to be de
termined on a case-by-case basis): 

Day 0—Complaint flied, discovery period be
gins. 
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Surface Transportation Board, DOT §1112.4 

Day 20—Defendant's answer to complaint 
and opposition to use of simplifled proce
dures due. 

Day 30—Complainant's response to use of 
simpilfled procedures due. 

Day 50—Board's determination of whether 
simplifled procedures should be used. 

[63 FR 2639. Jan. 16, 1998] 

S 1111.10 IMeeting to discuss proce
dura l mat te r s . 

(a) Generally. In a l l complaint pro
ceedings, o the r t h a n those challenging 
t h e reasonableness of a rai l r a t e based 
on s tand-alone cost, t he par t ies shall 
meet , or discuss by telephone, dis
covery and procedural m a t t e r s within 
12 days after an answer to a complaint 
is filed. Within 19 days after an answer 
t o a compla in t Is filed, t he part ies , ei
t h e r Jo in t ly or separa te ly , shal l file a 
report wi th t h e Board se t t ing forth a 
proposed procedural schedule t o govern 
future ac t iv i t ies and deadlines in the 
case. 

(b) Stand-alone cost complaints. In 
complaints chal lenging the reasonable
ness of a rai l r a t e based on stand-alone 
cost , the par t ies shall meet , or discuss 
by telephone, discovery and procedural 
m a t t e r s wi th in 7 days after a com
pla int is filed. Tlie par t ies should in-

"form the Board as soon as possible 
thereaf ter whether the re are unre
solved disputes t h a t require Board 
intervent ion and, if so, t he na tu re of 
such disputes . 

|61 FR 52711. Oct. 8. 1996. Redesignated and 
amended at 63 FR 2639, Jan. 16, 1998] 

PART 1112—MODIFIED 
PROCEDURES 

Sec. 
1112.1 When modifled procedure is used. 
1112.2 Decisions directing modified proce

dure. 
1112.3 Default for failure to comply with 

schedule: effect of default. 
1112.4 Petitions to intervene. 
1112.5 Joint pleadings. 
1112.6 Verified statements: contents. 
1112.7 Records in other Board proceedings. 
1112.8 Veriflcation. 
1112.9 Sample verification for statement of 

fact under modifled procedure. 
1112.10 Requests for oral hearings and cross 

examination. 
1112.11 Authority of officers. 

AirmORrTY: 5 U.S.C. 559: 49 U.S.C. 721. 

SOURCE: 47 FR 49558, Nov. 1. 1982. unless 
otherwise noted. 

S 1112.1 When modified procedure is 
used. 

The Board m a y decide t h a t a pro
ceeding be heard under modified proce
dure when i t appears t h a t subs tan t ia l ly 
al l mater ia l Issues of fact can be re
solved th rough submission of wr i t t en 
s t a t emen t s , and efficient disposit ion of 
t he proceeding c a n . be accomplished 
wi thout oral tes t imony. Modified pro
cedure m a y be ordered on the Board's 
in i t ia t ive , or upon approval of a re
ques t by any par ty . 

|47 FR 49558, Nov. 1, 1982. as amended at 61 
FR 52712. Oct. 8. 1996] 

$1112,2 Decisions direct ing modified 
procedure . 

A decision direct ing t h a t modified 
procedure be used will s e t o u t t he 
schedule for filing verlfled s t a t e m e n t s 
by al l par t ies and will l ist t he names 
and addresses of all persons who a t 
t h a t t i m e are on t he service l is t in the 
proceeding. In th i s par t , a s t a t e m e n t 
responding to an opening s t a t e m e n t is 
referred t o as a " reply" , and a s t a t e 
men t responding t o a reply is referred 
t o as a " r ebu t t a l " . Replies to rebu t t a l 
mater ia l are not permit ted. The filing 
of motions or o the r pleadings will no t 
au tomat ica l ly s t a y or delay t he estab
lished procedural schedule. Pa r t i e s will 
adhere t o th is schedule unless the 
Board issues an order modifying the 
schedule. 

[47 FR 49558, Nov. 1, 1982, as amended at 61 
FRS8491,Nov. IS, 1996} 

§1112.3 Default for failure to comply 
with schedule; effect of default. 

If a pa r t y fails t o comply wi th the 
schedule for submission of verifled 
s t a tements , or any o the r requirements 
established by the modified procedure 
decision, t h a t pa r ty will be deemed to 
be in default and to have waived any 
further par t ic ipat ion in t he proceeding. 
Thereafter, t he proceeding m a y be dis
posed of wi thout not ice t o and wi thout 
par t ic ipat ion by par t ies In default. 

§1112.4 Pet i t ions to in tervene. 

(a) The Board may g ran t a pe t i t ion 
t o Intervene in a proceeding se t for 
modifled procedure if in tervent ion: 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 11* day of January, 2011,1 caused a copy of 

the foregoing Motion to Establish Procedural Schedule to be served by hand delivery and 

email on coimsel for the Defendant, as follows: 

G. Paul Moates, Esq. 
Paul A. Hemmersbaugh, Esq. 
Matthew J. Warren, Esq. 
Sidley Austin LLP 
1501 K Street, NW 

"Washington, DC 20005 

-zs^. Kelvin J. Dowd 
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